but that the person who received the oral report forgot to
record it and act on it, and not because of the failure to
utilize any particular written check-list form.

In the instant case, there is"support in the record for
a reasonable conclusion that the inspector believed that sec-
tion 56.9001 required a mine operator to utilize a formalized
written equipment check-off list for the purpose of reporting
equipment defects.  The inspector readily admitted this dur-
ing the course of the hearing.  He testified that "I issued a
citation on 1/8 for failure to have an operator's checkoff
list utilized by the company.  And I gave them till the 21st
to initiate a procedure that they would make the list avail-
able and utilize it" (Tr. 98).  And, at transcript page 99,
where he states that "when I issued the citation and Donald
Joines was in the office there and there was Donald Joines,
Tom Nelson and Burdette Fox.  I told them at that time I was
issuing a citation for the checkoff list."  He also confirmed
that while the respondent had the forms available and there-
fore "satisfied the first requirement," they were not being
used (Tr. 103).

In addition to the inspector's testimony, the record
establishes that the inspector subsequently issued an order
after finding that the check-off lists were not being used,
and it was terminated, and the violation abated, only after
it was established to the inspector's satisfaction that the
respondent had established a procedure for the use of written
check-off lists and issued written instructions to its
employees as to their use.

During the hearing, it was suggested that the respondent
had the written check lists available because it had been
previously cited for a violation of section 56.9001, on
March 13, 1985.  However, no evidence was forthcoming with
respect to this prior violation, and petitioner's counsel did
not produce a copy of the citation.  Resp'ondent" s evidence
suggests that as a result of the prior citation, a supply of
written formalized check-list forms were obtained but were
not used because they proved to be ineffective.  It also
suggests that the respondent began using an oral system for
reporting and recording equipment defects on a desk calendar
kept in the equipment supervisor's office, and that another
MSHA inspector somehow approved of this practice as acceptable
compliance with section 56.9001.  However, neither party
called that inspector to testify.

In further clarification of his interpretation of sec-
tion 56.9001, the inspector testified that he would have
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